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The opinion of the Court was delivered by
GARI BALDI , J.

In this appeal, we consider how a court in a statutory
apprai sal action should determne the "fair value" of the shares
of stock held by dissenting shareholders in a famly-held
corporation. Specifically, in calculating "fair value" should
the court apply a discount reflecting the lack of marketability
or non-marketability of those shares ("marketability discount").
We al so determ ne whether the "extraordinary circunstances test"”

set forth in 2 ALI, Principles of Corporate Governance: Analysis

and Recommendations, § 7.22(a), at 302; comment e to | 7.22, at

313 (1994) (2 ALl Principles) is applicable, and whether the

trial court should have reopened the record to consider the
af fect of a subsequent nerger when calculating the "fair val ue"
of the stock.
l.
Thi s appeal arises out of a dispute over the nanagenent of a

fam |y business that began as a one-nman gl ass works and evol ved



into a nulti-national corporation that manufacturers gl ass,

pl astics and scientific equipnent. Strasenburgh v. Straubmuller,

146 N.J. 527, 531-32 (1996). Lawson Mardon Wheaton, Inc.,
formerly Wheaton, Inc. (Weaton or the Conpany) was founded in
1888 by Dr. Theodore C. Weaton. Until Decenber 1991, the
conpany was a privately-held, famly controll ed business,
governed by a Board of three directors, each of whom represented
one of the three branches of the Wheaton famly. |In 1996, the
conpany was sold to Al usuisse-Lonza Holding Ltd., (Al usuisse), a
Swi ss hol di ng conpany.

Until 1991, Weaton stock was one hundred percent famly
owned. The Board of Directors consisted of Frank H \Wheaton,
Jr., Edward C. \Weaton, and George Straubnuller, the descendants
of Dr. Wieaton’s three children. Over the years, the presidency
of the Conpany had passed fromthe founder's el dest son, down to
his el dest son, and so on, until Frank H \Weaton, Jr. becane
president. In March 1990, Frank H \Weaton, Jr., the long-tine
Presi dent of Weaton resigned am dst controversy. |In January,
1991, under pressure fromthe other directors, he took a | eave of
absence as Chairman of the Board of Directors. Later that year,
the Board failed to renom nate himand he was forced out as a
director of the Conpany. Robert Veghte, a nenber of the
Straubrul | er branch of the Weaton famly, was appointed
Presi dent and Chi ef Executive Oficer of Wieaton. By 1991, no

menber of the Frank H \Weaton, Jr., branch of the famly was



enpl oyed by the Conpany and one branch of the Straubmuller
branch, the Strasenburghs, were not enployed by the Conpany.

When he was forced out of the Conpany in 1991, Frank H
Wheat on, Jr. sold 100,000 shares of his stock to a British
conpany, Bowater PLC, for $64.00 per share. |In August 1991,
Bowat er secured option agreenents to purchase an additional 17.7
percent of Weaton stock at $64 per share. Bowater al so nmade a
conditional offer to managenent to buy all the Conpany’s stock at
$64. 00 per share.

Al t hough Bowater's negotiators were authorized to pay up to
$70.00 a share, the Conpany believed the stock was worth nore.
Therefore, on August 28, 1991, the Weaton Board of Directors
rejected the Bowater offer and unani nously adopted a resol ution
stating that the Conpany was not for sale. On that sane day,
seventy-one percent of the Wheaton sharehol ders approved a
“Shar ehol der Liquidity Plan” and a voting trust, restricting any
further sales of Weaton stock outside the famly unl ess approved
by seventy-five percent of the shareholders and five of six
menbers of a sharehol der comm ttee.

I n Novenber 1991, in an attenpt to further restrict future
public sal es of Weaton stock, the controlling famly nenbers
approved a plan to restructure the corporation. Under the plan,
Wheat on woul d transfer substantially all of the conpany assets to
three newl y-created wholly owned subsidiaries in exchange for al

of the subsidiaries’ capital stock. The new stock consisted of



two classes: Cass “A’ stock, which could not be sold to anyone
outside the famly; and Cass “B’" stock, which could be sold
freely, but only carried one vote to Cass A stock’s ten votes.

On Decenber 6, 1991, the Conpany formally announced the
restructuring. It advised sharehol ders who did not approve of
the plan that they had a right to dissent fromthe corporate
action and demand paynent of the “fair value” of their shares
under N.J.S. A 14A:11-1 to -11 (Appraisal Statute) of the New
Jersey Busi ness Corporation Act, (BCA), N.J.S. A 14A:1-1 to-16-
4. Twenty-six sharehol ders? owning approximately fifteen
percent of Wieaton's stock, (the dissenters)® formally dissented
fromthe plan and denanded fair val ue paynent for their shares
pursuant to the appraisal statute.

In late January 1992, Wheaton retained First Boston, Inc.

(First Boston), an investnent banking firm to prepare a fair

1 For conveni ence, we sonetinmes use shorthand references to
t he sections and subsections of the BCA, as for exanple, 11-4(2).

2 Al twenty-six of the sharehol ders who di ssented are
ei ther descendants of Frank H Weaton, Jr. or Ada Anderson
St rasenbur gh

S Oiginally there were twenty-six dissenters, pursuing the
l[itigation in two groups. Frank H Wheaton 111, Dougl as
Frederick Smth, Anthony Smth, and Robert W Shaw conprised one
group. Al other dissenters conprised the second group.

Two fromthe first group, Douglas and Anthony Smth,
subsequently noved in the trial court to dismss the appraisal
action as to them to restore their status as sharehol ders, and
to receive the $63 per share paynment formthe acquisition merger
Wi th Alusuisse. The court granted their notion on January 29,
1997. A third nenber of the first group, Robert W Shaw, joins
Frank H Wheaton Ill in his petition to this Court.



val ue appraisal of the Conpany. First Boston conputed a fair

val ue range between $39.49 and $42.53 per share. First Boston
arrived at this range by calculating a fair tradi ng val ue range
of $52.65 to $56.70 per share and then applying what it viewed to
be a m ni mum non-marketability di scount of twenty-five percent.
The conpany ultimately offered the dissenting sharehol ders $41. 50
per share. Weaton’s Chairman testified that the Conpany nade an
offer in the upper range since they were all famly. The

di ssenters rejected the offer and in April 1992, the Conpany
initiated the present appraisal action in the Chancery Division.

In June 1995, three years |ater and two nonths before trial
was to begin, the Conpany voted to rescind the 1991 corporate
restructuring that had triggered the dissenting stockhol ders
apprai sal rights. Weaton then noved to dism ss the apprai sal
action (rescission notion). The Chancery Division denied that
nmotion, and the Appellate Division denied | eave to appeal.

During the course of trial, Weaton appeal ed the Appellate
Di vision decision to this Court.

Meanwhi l e, as the trial was proceeding, the Legislature
anended the BCA. The type of corporate restructuring that
Wheat on undert ook, an intracorporate transfer of assets froma
parent corporation to wholly-owned subsidiaries, would no | onger
trigger dissent and appraisal rights. NJ.S A 14A:10-11(4), 11-
1(1)(b) (as anended by L. 1995, c. 279, § 16, § 21, eff. Dec. 15,

1995). Shortly after the new | aw becane effective, Weaton



renewed its notion to dismss the appraisal action. It contended
that the anmendments applied retroactively, thereby term nating
the dissenting shareholders' rights to the fair value of their
stock (retroactivity notion). The trial court denied the notion
and continued taking testinony in the appraisal action until its
concl usion on February 26, 1996.

On April 24, 1996, we granted Wheaton's notion for |eave to
appeal the denial of the rescission notion and granted Weaton's
nmotion for direct review of the denial of the retroactivity
nmotion. That case was argued before this Court on April 29,

1996. One day later on May 1, 1996, Wheaton announced "an
acquisition nerger” with Al usuisse, effective April 29, 1996.

Under the nerger, \Weaton sharehol ders woul d recei ve $63. 00
per share for their Wheaton stock. Al usuisse also asked
Wheaton's counsel to withdraw its appeal in the appraisal mtter.
We observed that the “decision to wthdraw the appeal s
undoubt edly steninmed] from Al usui sse-Lonza's belief that the fair
val ue of the shares when surrendered in 1991 was | ower than the

1996 acquisition price of $63.00." Strasenburgh, supra, 146 N.J.

at 537.
We affirmed the trial courts’ rulings on the rescission and

retroactivity notions. 1d. at 545.% W renanded the case to the

4 In January 1992, twenty of the dissenters had filed a
separate action agai nst Wieaton's board of directors alleging
that the directors abused their positions by m sappropriating
corporate assets and opportunities, nm susing conpany funds, and
deflating the value of the conmpany stock, which the trial court



Chancery Division to determne the "fair value" of the
di ssenters’ stock, directing "the trial court . . . inits
di scretion to reopen the record in the appraisal proceedings for
consideration of events that have transpired since the hearing
closed."” lbid.

.

A

During the original appraisal action in 1995, the court
heard testinony fromthe parties' respective valuation experts:
George Wi ksner, a managi ng director and Chairnman of First
Boston's investnent banking conmttee, testified on Weaton’s
behal f; Mark Lee, managing director of Bear Stearns and Co.,
Inc.’ s investnent banking departnent, testified on the
di ssenters' behal f.

As the courts bel ow recogni zed, both experts used
essentially the sane nethodology in determning the “liquid” or
“free trading value” of Wheaton's stock.® Both experts anal yzed
and conpared Wieaton's financial data with that of five

conpar abl e public conpanies to inpute a multiple or

di sm ssed. Strasenburgh v. Straubnmuller, 284 N.J. Super. 168
(App. Div. 1995). The Appellate D vision reversed that dism ssal
in August 1995, and this Court granted a petition for
certification to appeal the reversal. Subsequently, we granted
defendants' notion to dism ss the conplaint in the sharehol ders
action on the ground that the shareholders' clainms, if valid,
were derivative, not direct clainms. Strasenburgh, supra, 146
N.J. at 533.

> These terms were used interchangeably by the experts to
nmean the theoretical price a share of \Weaton stock would bring
in the open market.



price/earnings ratio for Wheaton. Both arrived at a price
earnings ratio of about 13.5 tinmes earnings. Both then
multiplied that ratio by their estimte of Weaton's 1992

earni ngs per share to determne the price per share. Both
experts selected the sane five conpanies for analysis and
conparison, although the dissenters’ expert used an additi onal
two. Both agreed that The Wst Conpany, Inc. was nost simlar to
VWheat on.

The experts, however, disagreed on two major points. First,
the experts disagreed on the projected earnings cal culation. The
di ssenters’ expert accepted and applied Wieaton’s 1992 projected
earnings estimate of $23.8 mllion; Wiksner reduced that
projection to $20.5 mllion to account for the Conpany's failure
to neet its projections in previous years. The trial court

accepted the reduction, terned “the haircut,” because it “lacked
confidence” in Wheaton’s projections and believed Wi ksner’s
estimate was nore consistent with previous actual earnings. The
di ssenters have not pursued that issue.

The second area of contention, and the primary issue in the
case, is the applicability of a “marketability discount” to the
liquid traded value range. As stated in its report to Weaton,
First Boston determned the fair value of the dissenters' stock
as foll ows:

Based upon the trading rmultiples of the
conpar abl e conpani es, the historical and

financi al performance of Weaton versus the
conpar abl es, and taking into account the



factors affecting val ue delineated above,
First Boston estimated the liquid trading
range for Wheaton common stock on Decenber 5
to be 13.0x-14, or $52.65 to $56. 70 per
share. To reflect that Wheaton is a private
conpany without a readily accessible liquid
trading market, First Boston then applied a
twenty-five percent discount of $13.16 to
$14.17, and an additional five percent

di scount due to the Conpany's share
ownership, restrictions on stock transfers,
and control issues, or an additional discount
of $2.63 to $2.84. First Boston believed the
fair value of the shares, taking into account
t hose di scounts, is $36.86 to $39. 69.

Bears, Stearns declined to apply a marketability di scount,
concluding that the pro rata equity val uati on nethod was nore
appropriate to determne the fair value of Weaton’ s stock
Under that nmethod, the corporation is valued as an entity. The
conpany’s equity value is then allocated in proportion to each
sharehol ders' interest. Lee, relying on Del aware courts’
approach in appraisal actions, concluded that the pro rata nethod
i's nore appropriate because it treats sharehol ders equally and
awards themthe full proportionate value of their shares. He
arrived at a fair value of $67.00 to $75.00 per share.

B

The trial court concluded that a marketability di scount was
applicabl e under the facts of this case. |Initially, the court
noted that “fair value" is a flexible standard dependent on the

ci rcunst ances and context of a transaction. 2 ALl Principles,

supra, comment d to f 7.22, at 306. There is no single or

uni versal nmethod to determne “fair val ue.” | bid. The court



further observed that the parties agreed on how to calculate the
goi ng concern value and that jurisdictions are split on whether
mar ketability discounts are appropriate. Although declining to
deci de whether a marketability di scount should be applied as a
general rule in New Jersey, the court concluded that
“extraordi nary circunstances” were present, nmandating application
of the marketability discount in this case. See 2 ALl
Principles, § 7.22(a), at 302; comment e to § 7.22, at 312
(stating that marketability discount is appropriate only in
“extraordinary circunstances”). The court believed the
di ssenters “exploited a change they thensel ves chanpi oned and
possi bly prevented an PO, (initial public offering) to the
detrinment of other shareholders.” That constituted an
extraordinary circunstance warranting application of the
mar ketabi ity di scount.

The court applied a twenty-five percent marketability
di scount, concluding that the fair value of a share of Weaton
stock on the Decenber 5, 1991 valuation date was $41.05. The
court arrived at that nunber by nultiplying 13.5, the average
mul tiple used by the experts, by $20.5 mllion, the 1992
projected earnings after the “haircut.” The court then divided
t hat product by 5.057 million, the nunber of shares outstanding
on Decenber 5, 1991, yielding a value of $54.73 per share. The
court then subtracted twenty-five percent of the value for

nonmar ket abi lity, yielding $41.05 per share.



Al t hough the court refused to reopen the record to consider
the Al usuisse nmerger, it did consider such factors as the general
| evel of the stock market on the valuation date. The court also
found that the dissenters were entitled to sinple interest of
8.24% calculated fromthe date of the dissenting sharehol ders
demand for paynent, N.J.S. A 14A 11-9(2), reduced by a credit
reflecting the anount of aggregate advancenents made during the
pendency of the litigation.® The trial court found no issue of
oppression, the attorneys not having raised it.

C.
The di ssenters appeal ed, and the Appellate D vision affirnmed

the trial court. Lawson Mardon Wheaton, Inc. v. Smth, 315 N.J.

Super. 32 (1998) (hereinafter referred to as Weaton). The
Appel l ate Division concluded that the propriety of applying a
di scount or premiumto the base valuation reached by a | ower
court is a question of law for the reviewing court to decide de
novo. 1d. at 55. Since the principally contested issues

i nvol ved the propriety of the discounts, the panel reviewed the

case de novo.

The Appel |l ate Division observed that courts and conmentators

are divided on the question of whether to apply a marketability

® In May, 1992, the trial court entered an order that
entitled the dissenters to receive funds fromthe Conpany on a
gquarterly basis. Treating the advancenents as a prepaynent of
interest, the court decided that the amounts advanced shoul d
equal any dividends actually paid to the non-dissenting Weaton
st ockhol ders.



di scount and that “the weight of authority is against applying

the discount.” 1d. at 59; see also id. at 59-61. “[C]ase |aw

and commentators reject[] application of the marketability

di scount when shares are acquired by the corporation . and
“mar ketability discounts have been viewed as especially

i napplicable to intra-famly transfers in closely-held conpani es,
as in this case.” 1d. at 60.

After maki ng those observations, the court neverthel ess
accorded great deference to the trial court's findings of fact.
The panel found that the record supported the court's concl usions
that “the dissenters seized upon a non-material corporate
restructuring to trigger an appraisal renedy.” The panel agreed
"that [the dissenters'] actions and notives for their actions
conport[ed] with the extraordinary circunstances contenpl ated by
the 8 7.22(a) exception.” 1d. at 66-67. The panel also
concluded that the trial court did not abuse its discretion by
refusing to reopen the record to consider the Al usuisse nerger.
Id. at 43-45. Thus, the Appellate Division affirnmed the trial
court in all respects.

The dissenters filed petitions for certification, posing the
two follow ng questions: did the courts below err, (i) in
applying the marketability discount to determne the fair val ue
of the dissenters' stock; and (ii) in not reopening the record
solely to consider evidence of the Al usuisse nerger. W granted

the dissenters' petitions of certification. 158 N.J. 73 (1999).



L1l
N.J.S. A 14A:11-3, of the Appraisal Statute, reads in
pertinent part:

(1) A sharehol der who has made demand for the
paynent of his shares in the manner prescribed by
subsection 14A:11-2(3), 14A:11-2(4) or 14A:11-2(5) is
hereafter in this Chapter referred to as a “dissenting
shar ehol der.”

(2) Upon meki ng such demand, the dissenting
shar ehol der shall cease to have any of the rights of a
shar ehol der except the right to be paid the fair val ue
of his shares and any other rights of a dissenting
shar ehol der under this Chapter.

(3) “Fair value” as used in this Chapter shall be
det er mi ned

(a) As of the day prior to the day of the neeting
of sharehol ders at which the proposed action was
approved or as of the day prior to the day specified by

the corporation for the tabulation of consents to such
action if no neeting of sharehol ders was held .

In all cases, “fair value” shall exclude any
appreciation or depreciation resulting fromthe
proposed acti on.
[N.J.S. A 14A:11-3.]

Hi storically, corporations could act only with the unani nous
consent of all shareholders. That rule protected mnority
st ockhol ders by giving theman effective veto power over the wll
of the mpjority. However, it frequently led to deadl ock and
corporate paralysis. To pronote the flexibility needed by nodern

corporations, an alternative was adopted. Unanimty was traded

for "majority rule" and veto power exchanged for apprai sal



rights. Mnority owners could no | onger stop their conpany from
pursuing a course with which they disagreed. But they did not
have to go along. They had the right to demand to be bought out

by the conpany at "fair value." 1 John R Mackay |l, New Jersey

Busi ness Corporations, f 9-10(a) (2d ed. 1996) (citations

omtted); Barry M Wertheinmer, The Sharehol ders' Appraisal Renedy

and How Courts Determ ne Fair Value, 47 Duke L.J. 613, 618-26

(1998).

"Fair value," as used in the Appraisal Statute, as well as
in the Oppressed Shareholder Statute, is not defined.” Until the
adoption of the BCA in 1968, New Jersey required dissenters in
apprai sal actions to be paid the “full market value” of their
shares. The New Jersey Corporation Law Revi si on Comm ssion

abandoned the nore restrictive standard of
"full market value" used in Title 14 [of the
Revi sed Statutes, the pre-1968 corporate
law], in favor of the broader and nore
flexible test of "fair value" found in the

[ ABA' s] Model [Business Corporation] Act. In
nost cases the shares to be appraised wll

not be readily marketabl e.

[ 1968 Comm ssioners' Comment to N.J.S. A 8
14A: 11- 3] .

Even though “fair value" is not synonynous with "fair market

val ue, "8 consideration of market price still can be a "val uable

" "Fair Value" as used in N.J.S. A 14A:12-7, the "Oppressed
Shar ehol der Statute" is addressed in Bal sani des v. Protaneen
Chem cals, Inc., N. J. (1999), also decided today.

8 Fair market value is defined as "the price at which the
property woul d change hands between a willing buyer and a willing
seller when the forner is not under any conpul sion to buy and the
l[atter is not under any conpulsion to sell, both parties having



corroborative tool." Dernpdy v. Sticco, 191 N.J. Super. 192, 199

(Ch. Div. 1983).

There is no inflexible test for determning fair value, as
“[vl]aluation is an art rather than a science.” Wertheiner,
supra, 47 Duke L.J. at 629. Since the Del aware case of
Wi nberger v. UOP, Inc., 457 A.2d 701 (Del. 1983), rev'qg, 426

A 2d 1333 (Del. Ch. 1981)), courts and commentators have cone to
agree that “an assessnent of fair value requires consideration of
‘proof of value by any techni ques or nethods which are generally
acceptable in the financial community and otherwi se adm ssible in

court.'" 1 MacKay, supra,  9-10(c)(1l) (citing Dernody v.

Sticco, supra, 191 N.J. Super. at 196 (quoting Wi nberger, supra,

457 A.2d 701 (rejecting old bl ock nmethod of valuing stock and
adopti ng approach that uses generally accepted techni ques
enpl oyed by financial comunity). That approach also is

recommended by the ALI. 2 ALI Principles, comment d to § 7.22,

at 305-06 (stating that no single or universal standard of fair
val ue should be applied in all contexts).
B
The parties in this case agree about the basic technique to
be used in determning fair value. The parties, as in nost
di ssenters' rights cases, however, disagree about whether the

fair value to be paid to a dissenting sharehol der should refl ect

reasonabl e knowl edge of relevant facts.” Rev. Rul. 59-60, 1959-1
C. B. 237.



a mnority or marketability discount. See 1 MacKay, supra, Y 9-
10(c) (1).

Initially, we nust decide what standard of review applies to
the trial court’s use of a marketability discount. A trial
court's findings are entitled to great deference and will be
overturned only if the trial court abuses that discretion. Rova

Farms Resort Inc. v. lnvestors Inc. Co., 65 N J. 474, 483-84

(1974). Matters of law, on the other hand, are subject to de
Nnovo revi ew.
In anal yzing corporate |aw issues, we find Delaware |law to

be hel pful. Wheaton, supra, 315 N.J. Super. at 61; Pogostin v.

Lei ghton, 216 N.J. Super. 363, 373 (App. Div.), certif. denied,

108 N.J. 583, cert. denied 484 U.S. 964, 108 S. & . 454, 98 L.

Ed.2d 394 (1987). |In Rapid-Anerican Corp. v. Harris, 603 A.2d

796, 804-05 (Del. 1992), the Del aware Suprene Court held that the
question of whether to add a "control premunf to the publicly-
traded equity value of a conpany involved a question of |law. The
court reviewed the trial court’s refusal to apply the prem um de
novo. The question of whether to apply a "marketability

di scount” is anal ogous to the “control premuni issue. Because
it inplicates a question of law, it also is subject to de novo

review. Wheaton, supra, 315 N.J. at 54-55; Bal sam des v. Perle,

313 N.J. Super. 7, 26 (App. Div. 1998).
Bef ore exploring the issue of marketability discounts, it is

useful to understand the distinction between a marketability



di scount and a mnority discount. Sonme courts confuse those
terms. A mnority discount adjusts for |lack of control over the
busi ness entity on the theory that non-controlling shares of
stock are not worth their proportionate share of the firm s val ue
because they | ack voting power to control corporate actions.

Edwin T. Hood et al., Valuation of Cosely Held Business

Interests, 65 UWC L. Rev. 399, 438 (1997); see also 2 ALl

Principles, cooment e to | 7.22, at 311; Wheaton, supra, 315 N.J.

Super. at 56 (citations omtted). A nmarketability discount
adjusts for a lack of liquidity in one's interest in an entity,
on the theory that there is a limted supply of potential buyers
for stock in a closely held corporation. Hood, supra, 65 UWKC at

438; see al so, Weaton, supra, 315 N.J. Super. at 56 (citations

omtted). Even controlling interests in nonpublic conpanies may
be eligible for marketability discounts, as the inability to
convert the stock interest into cash applies regardl ess of

control. Janes Edward Harris, Valuation of d osely-Held

Part nershi ps and Corporations: Recent Devel opnents Concerni ng

Mnority Interest and Lack of Marketability Discounts, 42 Ark. L.

Rev. 649-50, 660 (1989).
Aside fromthe |lower courts’ opinions in the present case

and in Bal sam des, supra, N. J. , few New Jersey cases have

addressed the issue of stock discounts. O the cases that have,
the issue was presented in the course of valuing stock for tax or

equi tabl e distribution purposes. See Tracy v. Al exander, 17 N.J.




397, 405 (1955) (applying mnority discount when val uati ng
mnority stock interest for transfer inheritance tax purposes);

In re Estate of Post, 282 N.J. Super. 59, 77-78 (App. D v. 1995)

(refusing to apply mnority discount where |iquidation approach
was used to val ue decedent's interest in corporation for elective

share purposes); Lavene v. lLavene, 162 N.J. Super. 187, 202 (Ch.

Div. 1978) (finding it inappropriate to apply discount to reflect
husband's mnority interest in closely-held corporation for
equi table distribution purposes.) Those cases, however, are of

limted assistance. See 2 ALI Principles, coment e to  7.22,

at 312 (stating that valuation principles appropriate for
apprai sal actions are not necessarily useful in other contexts,
such as stock valuation for tax and equitable distribution

pur poses) .

"The val uation principles adopted by § 7.22 are those that
are appropriate for appraisal.” 1bid. (noting that discounts
attributable to mnority status or non-marketability are not
necessarily inappropriate). Although there is no universal
met hod for val uing stock, courts should be m ndful that “[t]he
standard of val uation enployed in any given context shoul d
reflect the purpose served by the |aw in that context

| bid. Each situation presents different elenments of value which

nmust be wei ghted and anal yzed accordingly. See Dreiseszun v. FLM

| ndustries, Inc., 577 S.W2d 902, 907 (M. App. 1979) (hol ding

that there is no sinple formula for determining "fair val ue" of



corporate stock in appraisal actions; each case presents
different elenents of value).

New Jersey’s statute providing for appraisal of dissenting
sharehol ders' shares "is designed to afford a sinple and
expeditious renedy to the dissenting shareholder . . . . Bache &

Co. v. General Instrunments Corp., 42 N.J. 44, 51 (1964).

The appraisal renmedy today serves a mnority

shar ehol der protection role, sonetinmes providing
liquidity to sharehol ders, but nost often operating to
protect mnority sharehol ders who are cashed out of
their investnment. The renedy fulfills this function ex
ante, deterring insiders from engaging in w ongful
transactions, and ex post, providing a renedy to

m nority sharehol ders who are subjected to such
transacti ons.

[ Wert hei mer, supra, 47 Duke L.J. at 615-16 (citations
omtted).]

Accordingly, the statute should be liberally construed in favor

of the dissenting shareholders. Jaquith & Co. v. Island Creek

Coal Co., 47 N.J. 111, 114 (1966) (reaffirm ng policy that
statute is to be liberally construed in favor of dissenting

shar ehol ders); Bache, supra, 42 N.J. at 51.

C.
The very nature of the term"fair value" suggests that
courts nmust take fairness and equity into account in deciding
whet her to apply a discount to the value of the dissenting

sharehol ders’ stock in an appraisal action. See N J.S. A 14A 12-

7(8)(a), (authorizing court to adjust, as it deens equitable, the
fair value of corporation in case of "oppression” - fraud,

illegality, msmanagenent). See also 2 John R MacKay |1, New



Jersey Business Corporations, 8§ 14.6(d)(2)(e) (2nd ed. 1992)

(noting that "[f]air value may be adjusted to the extent the
court deens equitable if the action was brought on account of
oppression [N.J.S. A 14A:12-7(1)(c)] -- as opposed to deadl ock").
There is no reason to believe that "fair val ue" neans sonething
di fferent when addressed to dissenting shareholders (N.J.S. A
14:11) than it does in the context of oppressed sharehol ders
(N.J.S.A 14:12). 2 MacKay, 8§ 14-6(d)(2)(e).
| ndeed, equitable considerations have |led the majority of

states and commentators to conclude that marketability and
mnority di scounts should not be applied when determ ning the
fair value of dissenting sharehol ders' stock in an apprai sal
action. Although there is no clear consensus,

The use of a fair value standard, conbi ned

with the application of equitable principles,

has resulted in a majority of jurisdictions

hol di ng that a di ssenting shareholder is

entitled to her proportional share of the

fair market value of the corporation. The

val ue of the shares wll not be discounted on

the ground that the shares are a mnority

interest or on the related grounds of a | ack

of liquidity or marketability. (citing cases

agreei ng, disagreeing and |eaving decision to
trial court's discretion).

[1 MacKay, supra, T 9-10(c)(2)].
See also 2 ALl Principles, § 7.22(a), at 302, (stating that in

corporate transactions giving rise to appraisal rights, fair
val ue of shares shoul d nmeasure val ue of sharehol der's
“proportionate interest in the corporation, wthout any di scount

for mnority status or, absent extraordinary circunstances, |ack



of marketability"); Wertheiner, supra, 47 Duke L.J. at 648
(expl ai ning why neither marketability or mnority discount should
be applied in appraisal actions).

Courts rejecting the discount have concluded that it injects
specul ation into the appraisal process, fails to give the
mnority shareholder the full proportionate value of his shares,
and encourages corporate squeeze-outs. 1 MacKay, supra, Y 9-

10(c)(2); Cavalier Gl Co. v. Harnett, 563 A.2d 1137, 1145 (Del.

1989); In re Valuation of Commobn Stock of McLoon G| Co., 565

A 2d 997, 1004-05 (Me. 1989) (In re MLoon). Oher commentators,

however, believe that marketability discounts are appropriate in
apprai sing dissenters' shares since they conpensate for the high
ri sks inherent in small famly-owned busi nesses or for the |ack
of liquidity caused by the limted pool of buyers. See Harris,

supra, 42 Ark. L. Rev. at 657; Colunbia Managenent Co. v. Wss,

765 P.2d 207, 213-14 (O. C. Ap. 1988), review denied, 771 P.2d
1021 (Or. 1989) (holding marketability di scount was properly
applied, but it was error to apply mnority discount as well).
"[A] respectable mnority of states, including Chio, Indiana, and
Kansas accept the view that a mnority discount is appropriate in
val uing shares in a dissenters' rights proceedings.”" 1 MacKay,
supra, T 9-10(c)(2) (citations omtted)).

We find nost persuasive those cases hol ding that
mar ket abi ity di scounts should not be applied in determning the

"fair value" of a dissenting shareholder's share in an apprai sal



action. The appraisal renedy originally was viewed as a sol ution

to the potential gridlock problens of corporate unanimty.

Drei seszun, 577 S.W2d at 907-08. A rule that inposes a discount

on the exiting dissenting shareholder "fail[s] to accord to a

mnority shareholder the full proportionate value of his shares .
[and] enriches the majority sharehol der who may reap a

wi ndfall fromthe appraisal process by cashing out a dissenting

shareholder . . . ." Cavalier, supra, 564 A 2d at 1145. Such a

rule also penalizes the mnority for taking advantage of the

protection afforded by the appraisal statute. Dreiseszun, supra,

577 S.W2d at 907-08. "Any rule of law that [gives] the

sharehol ders | ess than their proportionate share of the whole
firms fair value would produce a transfer of wealth fromthe
mnority shareholders to the shareholders in control. Such a

rule [al so] would inevitably encourage corporate squeeze-outs[,]”

In re McLoon, supra, 565 A .2d at 1005, and is contrary to the

purpose of the appraisal statute. MI Properties, Inc. v. CMC

Real Estate Corp., 481 N.W2d 383, 387 (Mnn. C. App. 1992).

Those results are clearly undesirable.

The history and policies behind dissenters' rights and
apprai sal statutes lead us to conclude that marketability
di scounts generally should not be applied when determ ning the
"fair value" of dissenters' shares in a statutory apprai sal
action. O course, there may be situations where equity conpels

anot her result. Those situations are best resolved by resort to



the "extraordinary circunstances" exception in 2 ALl Principles,

1 7.22(a).
| V.

The Chancery Division and Appellate Division found that the
present case falls within the “extraordi nary circunstances”
exception to the general prohibition against applying a
mar ketability discount. W disagree.

2 ALl Principles, § 7.22(a), at 302 states:

(a) The fair value of shares under 8§ 7.21
(Corporate Transactions Gving Rise to
Apprai sal Rights) should be the value of the
eligible holder’s [81.17] proportionate
interest in the corporation, wthout any

di scount for mnority status or, absent
extraordinary circunstances, |ack of

mar ket ability.

“Extraordi nary circunstances” are further explained in
comment (e) to 8 7.22(a), at 312, which reads in pertinent part:

Under a very limted exception to the
principles set forth in 8§ 7.22(a), the court
may determ ne that a discount reflecting the
| ack of marketability of shares is
appropriate in “extraordinary circunstances.”
Such circunstances require nore than the
absence of a trading market in the shares;
rather, the court should apply this exception
only when it finds that the dissenting

shar ehol der has held out in order to exploit
the transaction giving rise to appraisal so
as to divert value to itself that could not
be made avail abl e proportionately to other

shareholders. . . . [I]t would be
i nappropriate to apply a marketability
discount . . . if the sharehol der was

di ssenting to a fundanental corporate change
such as a nerger, rather than a relatively
m nor matter.

We recognize that trial court's findings are entitled to



great deference and will not be disturbed on appeal unless those
findings are not fairly supported by adequate, substantial, and

credi bl e evi dence. Rova Farns Resort, Inc., supra, 65 N.J. at

484. However, we do not believe the record in this case supports
a finding of "extraordinary circunstances."”

The dissenters in this case wanted liquidity for their stock
and wanted to sell their stock in a corporation now controlled by
new managenent in whomthey | acked confidence. That is not an
"extraordinary circunstance."” In fact, nost appraisal cases
i nvolving fam ly-held corporations concern famly feuds.

See generally J. Anthony & K. Boraas, Betrayed, Belittled .

But Triunphant: dains of Shareholders in Cosely Held

Corporations, 22 Wn Mtchell L. Rev. 1173 (1996). To find such

circunst ances extraordinary would be inconsistent with the
purpose of the Appraisal Statute. W believe that what the tria
court viewed as an “extraordinary circunstance” is a nost
ordinary circunstance in cases of this sort.

We al so do not agree that the dissenters "sought to exploit
the transaction, so as to divert value to [thenselves] that could
not be nade avail abl e proportionately to other sharehol ders.™

See 2 ALl Principles, comment (e) to Y 7.22. Al of the

corporate actions in this case, i.e. the "shareholder liquidity
plan"; the voting trust that restricted sal es of Weaton stock
outside the famly; and the restructuring plan that triggered the

di ssenters' rights under the Appraisal Statute, were adopted by



the majority sharehol ders who ran Wieaton, w thout any
participation by the dissenters. Wheaton was aware that
sharehol ders had the right to dissent and seek the fair val ue of
their shares if the Conpany adopted the restructuring plan. In
adopting that plan, we assune the Conpany accepted those rights
as part of the ordinary consequences of the restructuring plan.

The adoption of the restructuring plan all owed the
di ssenters to becone legally entitled to receive the fair val ue
of their stock and to bring an action under the Appraisal Statute
if necessary. The dissenters should not be penalized for
exercising their rights to dissent or for inplenenting the
protection afforded by the Appraisal Statute. |In short, the
conpany instigated the restrictions and restructuring; the
di ssenters nerely pursued their |awful options. Such actions
sinply do not constitute "extraordi nary circunstances."”
Accordingly, we refuse to dimnish the fair value of their
shar es.

V.

N.J.S. A 14A:11-3(3)(a) provides that "fair value" shall be
determ ned "as of the day prior to the day of the neeting of
sharehol ders at which the proposed action was approved . . . ."
It further provides that "In all cases, the ‘fair value shal
excl ude any appreciation or depreciation resulting fromthe
proposed action.” N.J.S. A 14A 11-3.

In Strasenburgh, supra, 146 N.J. at 545, when we renmanded




the case to the Chancery Division to determne the "fair val ue"
of the dissenters' shares, we directed "that the trial court be
permtted in its discretion to reopen the record in the apprai sal
proceedi ngs for consideration of events that have transpired
since the hearing closed."® Significantly, we also stated that
the court could

consi der the conpany's recent nerger in
making a just and equitable determ nation of
the appraisal value as of 1991. Before us,
the conpany argued that its financial
condition had deteriorated between 1991 and
1996. W realize that the trial court in the
apprai sal action has determned to limt
proofs to the events at the tinme of the
Decenber 1991 valuation. W surm se that
these matters of artificial deflation of
stock values were fully canvassed in that
proceeding and if the court is satisfied to
enter judgnent on the record before it, it
may do so.

[1d. at 545-46 (enphasis added).]
Atrial court's findings will not be disturbed if they are
supported by adequate, substantial and credible evidence. Rova

Farns Resort Inc., supra, 65 N.J. at 483-84. W do not believe,

however, that standard has been net in this case. The Conpany's
own financial statements disclose that the fair value of the
Conmpany was greater in 1991 than in 1996. In 1991, total

shar ehol ders' equity was $193, 690, 000 ($162,072,000 after

deducting the subsequently booked $31, 618,000 liability to

°® In hindsight, we should have required the record to be
reopened for the limted purpose of considering how the Al usuisse
nmerger price bears on the value of the corporation at the tine of
t he restructuring.



di ssenting sharehol ders), and pre-tax inconme would have been

$19, 359, 000 after adjustnents for unusual itens. |In Decenber
1991, nmanagenent stated, "W feel confident that we are poised to
have a strong year in 1992."

By 1996, nanagenent had "substantial doubt about the
Conpany's ability to continue as a going concern." See page 32
of Wheaton Proxy statenent, section entitled "Managenent's
Di scussion and Anal ysis of Financial Condition and Results of
Operations.” According to the May 1, 1996 proxy statenent
prepared by the Conpany in conjunction with the Al usui sse nerger,
sharehol ders' equity had declined to $111, 633,000 by March 31,
1996, (after deducting the $31,618,000 liability to dissenting
sharehol ders); and in 1995, the Conpany had a net |oss of
$48, 000, 048.

The Chancery Division refused to reopen the record to
consi der the $63.00 per share Al usuisse acquisition price. The
court determ ned that the Al usuisse acquisition price was neither
known or knowabl e as of Decenber 5, 1991. The court reasoned
that if it opened the record for that transaction, it would have
to open the record for all events occurring subsequent to the
Decenber fifth date, whether known or knowabl e, and then attenpt
sonmrehow to relate it back. W disagree.

In 1996, the conpany stock was val ued at $63. 00 per share,
as evidenced by the merger price. This value occurred at the end

of the Conmpany's admttedly steady financial deterioration. The



trial court should have considered that factor to gauge, assess

and determne the fair value of the dissenters'

5, 1991, the val uation date.

st ock on Decenber

As the United States Clains Court has recognized:

It is a highly rational and persuasive

inference that if something is worth $50. 00
when the market for it is bad, then it nust
have been worth nore when the market was

better, all other things being equal.

The

court is convinced fromthe governnent's own

evidence that this was the case here.

only rel evant change in the financial

The

condition of Mechtron between the gift date
and the 1979-1980 stock transaction was a

general decli ne.

[Krapf v. United States, 17 d.C. 750, 762-
63 (A. C. 1989), rev'd on other grounds,

977 F.2d 1454 (Fed. Gir. 1992)].

Al t hough reversing the Court of Clains, the Federal G rcuit

recogni zed the logic of the Cainms Court's rational e:

The governnent makes a nunber of attacks on
the Clains Court's valuation. It initially
argues that the "rule" stated by the C ains
Court fromdistillation of the case |aw

excl udes consi deration of post-donation sales

of stock in connection with the fair

mar ket

valuations if the corporation has had any

significant change in circunstances,

even

downward. Such a rule would be grossly

unfair. If the taxpayer can prove that the

evaluation at the tine of the gift is at

| east that of a later transaction, we can see

no |l ogical reason to bar acceptance of such

transaction as the "floor" for the

eval uation, even when there has been a

material change in the corporate business.

[ Krapf, supra, 977 E.2d at 1458 (enphasis

added) . ]

Del aware courts al so have recogni zed the utility of post-



merger information in the appraisal context. Although Del aware
courts generally are not receptive to argunents based on post -
merger information, the courts nonetheless permt dissenting
sharehol ders to obtain discovery with respect to post-nerger
events because such information can cast |light on the val ue of
the corporation at the tinme of the nerger. Wertheinmer, supra, 47
Duke L.J. at 694, n.432.

G ven Wheaton’s financial history, the record should be
reopened for the limted purpose of enabling the trial court to
consi der the $63.00 per share Al usui sse acquisition price inits
determ nation of the fair value of the dissenters' stock on
Decenber 5, 1991. Even though the Conpany's fortunes waned
during the 1991 to 1996 period, the stock, in an arnms-length
transaction, was worth $63.00 per share in 1996. W question the
Conpany's assertion that the fair value of the dissenters' stock
on Decenber 5, 1991, was only $41.50 per share.

VI,

In both Bal sam des, supra, N.J. at _ (slip op. at 44),

and in this case, we have held that the "equities of the cases"
must be consi dered when ascertaining "fair value" in appraisal

and oppressed sharehol der actions. |n Balsam des, we required

t he oppressing shareholder to sell his stock to the oppressed
sharehol der. W held that the trial court properly applied a
mar ketabil ity discount in determining the fair value of the

shares of the oppressing shareholder. 1d. at 40. W observed



that in cases "where the oppressing sharehol der instigates the
problens, . . . , fairness dictates that the oppressing
shar ehol der should not benefit at the expense of the oppressed.

The statute does not allow the oppressor to harmhis partner
and the conpany and be rewarded with the right to buy out that
partner at a discount. W do not want to give a sharehol der any
i ncentive to oppress other shareholders.” [d. at 46. In both
cases, we apply the sanme guiding principle -- a marketability
di scount cannot be used unfairly by controlling or oppressing
sharehol ders to benefit thenselves to the detrinent of the
mnority or oppressed shareholders. |[bid.

We, therefore, reverse the judgnent of the Appellate
Division and remand to the trial court for a recalculation of the
"fair value" of the dissenters' shares, to be determ ned w thout
application of the marketability discount, and after reopening
the record for the limted purpose of considering the
significance of the $63.00 per share Al usui sse nmerger price.
Because we hold that the marketability di scount should not be
applied in determning the "fair value" of the dissenters' stock,
such a revaluation cannot result in a |lower "fair value" per
share than $56. 70, the val ue Weaton's expert found before
applying the marketability discount.

CHI EF JUSTI CE PORI TZ and JUSTI CES HANDLER, POLLOCK, O HERN
STEIN, and COLEMAN join in JUSTI CE GARI BALDI ' s opi ni on.
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